Comments on the Anti-Corruption and Anti-Terrorism Agency Bill, 2021
On 9th March 2021, the Parliament of Barbados debated the Anti-Corruption and Anti-Terrorism Agency Bill (‘ACATA’), and it has been announced that a full suite of anti-corruption legislation is expected to be tabled by April 2021.
There can be no doubt that, if Barbados is to maintain its international standing as a law-abiding jurisdiction and a safe place to do business, legislation is needed to underpin a regime of zero tolerance for corruption and terrorism. 
That ethos of zero tolerance for malfeasance must pervade the society from top to bottom, but the ACATA can only be taken seriously if it is accompanied by a modern Anti-Corruption Act to complement the Proceeds and Instrumentalities of Crime Act and other relevant legislation. The current Prevention of Corruption Act, Cap. 144, dates back to 1929 and is extremely scanty! In recent years, attempts to enact new laws dealing with corruption and integrity in public life have repeatedly failed. It is hoped that the promised additional legislation will provide the framework within which the ACATA can make a meaningful impact in how we do business.
One of the most striking aspects of ACATA is the breadth of the Agency’s mandate, which includes investigation of alleged or suspected Acts involving corruption and terrorism, and prosecuting offences relating to corruption and terrorism. (Section 5). However, a careful reading if the ACAT Bill leads to some questions:
1. In section 7, the Commissioner of Police (COP) or other head of a law enforcement agency can form the view that a particular investigation should be conducted by the Agency – what informs that view? Where is the clear line between the responsibilities of the Royal Barbados Police Forde (RBPF) and the Agency? To what extent must they coordinate their activities and information sharing to avoid duplication of effort or simply getting on one another’s way? 
2. Section 16(4) gives the Director General (DG) and others designated by him the full powers privileges and immunities of a member of RBPF. But what about restrictions – will the Agency be bound by the same restrictions on authority that apply to the RBPF?
3. Why are banks (under Section 9(11)) not required to disclose the name and address of their customers, when lawyers are required to disclose clients’ names and addresses in sub-section (10)?
4. [bookmark: _GoBack]Section 9(16) puts the burden of proving a lack of intention on the person accused of falsifying, concealing info etc. How does the accused prove a negative? Is it a case that “he who innocently shreds paper is guilty”? Should the burden not be on the prosecution to prove intent to falsify, conceal etc,?
5. The Agency acts under Ministerial direction (Section 13) – which Minister?
6. The Director General (DG) is to be appointed by the Governor General on the recommendation of the Prime Minister, after consultation with Leader of Opposition (Section 14). For many years, the Barbados Bar Association agitated for transparency in the appointment of Judges, and finally this was achieved a very few short years ago by the creation of a committee to receive and review applications resulting from advertisement of the post, and to make recommendations. So,
a. Why are we now reverting to the patently non-transparent system described in the ACAT Bill? 
b. Why are we not providing for a more transparent system of appointment of the DG and members of the Oversight Committee (see Third Schedule)? 
c. Why is there no provision for advertisement of the post of DG, selection of the DG by a Committee of Parliament, approval of the selection by Parliament and then recommendation to the Governor General?
d. Why are we not, as suggested by the Hon. George Payne QC MP, allowing Parliament to have a say in the appointment of the DG and the Oversight Committee?
e. How can persons chosen by the Prime Minister oversee and investigate a person also chosen by the Prime Minister?
7. Under Section 21, the DG is to appoint staff – investigators, prosecutors, and ad hoc technical service providers from time to time: that is a lot of autonomy to give to an appointee who is answerable only to people chosen by the same person who chose him. 
8. The DG, officers of the agency and members of the Committee are subject to “positive vetting” before appointment (Section 22), but nowhere is it stated who is carrying out the positive vetting.
9. Section 40 provides protection for persons who in good faith provide or transmit information requested by the Agency or who submit reports to the Agency: is that sufficient by way of Whistle blower protections? Why not create space for anonymous information? Or, will these issues be addressed in the anticipated regulations?

10. Where are the provisions creating an offence of tipping off, such as are provided for in the money-laundering legislation?
11. The Committee members, according to the Third Schedule, paragraph 10, must disclose their interest in any matter brought before the Committee: a similar provision is needed, mutatis mutandis, in the body of the Bill in relation to the DG and staff of the Agency. 
The ACATA Bill has been presented without the required subsidiary rules and regulations for which provision is made in the Bill, and in the absence of the promised additional legislation, so it is a little difficult to see clearly how the entire system will work. It is hoped that the ACATA regulations will be ready to come into force immediately after the law is enacted.
While the Barbados Bar Association was given the opportunity to comment on the Integrity in Public Life Bill, it is hoped that, unlike what happened with ACATA, the Association will be given an opportunity to similarly comment on the draft Bills in the promised suite of anti-corruption legislation in advance of it being tabled before Parliament.
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